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IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS 

CIVIL DEPARTMENT 

 

 

MICHELLE TONKINSON and 

MICHELLE TONKINSON, as next  

friend of her minor daughter, M.K., 

    Plaintiffs    Case No. 21 CV 5493 

vs.         Division 2 

 

WALMART, INC. and MARK     [Case No. 22 CV 264] 

SCHUKAR, 

    Defendants 

 

 

MEMORANDUM DECISION 

(Partially Granting and Denying Motions to Dismiss) 

 

 On April 4, 2022, the Court heard oral arguments of counsel on Defendants’ Motions to 

Dismiss.1 The Court took the matters under advisement. They are now ready for decision. 

 The Motions to Dismiss are based upon a federal law. The watershed question is whether 

the immunity section in that federal law applies to the factual bases or causes of action and losses 

plead or inferred in this case. 

POSTURE 

 

 On November 18, 2021, Plaintiff, Michelle Tonkinson, filed a lawsuit2 on behalf of herself 

and as next friend for her minor daughter. The original action—under this case number—was 

against Walmart, Inc., a Delaware corporation, and an unknown and unidentified pharmacist 

believed to be an employee of Walmart. Plaintiffs claim that Walmart declined to identify the 

pharmacist. 

 On December 3, 2021, before any responsive pleading was filed, Plaintiffs filed their 

                                                 
1 Docs 5 and 6. (Johnson County, Kansas, Case No. 22 CV 264, now consolidated) 
2 Doc. 1. 
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Amended Petition.3 Plaintiffs were bringing claims for violations of a right of privacy, battery, 

negligence, and violations of the Kansas Consumer Protection Act (“KCPA”) based upon alleged 

misconduct and negligent failures by Walmart and the unknown pharmacist in administering an 

injection of the Pfizer COVID-194 vaccine into the Plaintiff’s minor child without any parental 

consent. 

 Then, on December 3, 2021, Defendant Walmart filed its Notice of Removal5 to federal 

court. The removal was based upon complete diversity as well as federal question jurisdiction. The 

removal notice stated that the Plaintiffs’ claims were governed and controlled by the Public 

Readiness and Emergency Preparedness Act (“PREPA” or “the Act”), 42 U.S.C. §§ 247d-6d(d) 

and 247d-6e. The Act’s provisions are activated by a health emergency declaration from the 

Secretary of the U.S. Department of Health and Human Services (“the Secretary”). 

 While the removed action was in federal court, on January 19, 2022, Plaintiffs then filed 

essentially the same allegations in a new case in this District Court against the now-identified 

pharmacist or employee of Walmart, Mark Schukar, who is alleged to be a resident of this State. 

That became Case No. 22 CV 264.6 About the same time, they also filed a motion to amend and 

add Mr. Schukar to the then-federal lawsuit. 

 On February 11, 2022, the United States District Court for the District of Kansas, Senior 

Judge Sam A. Crow, presiding, entered its Order remanding the entire action to this Court. The 

Order of Remand7 was filed in this case. Judge Crow noted that in granting the amendment 

diversity jurisdiction was destroyed. He also declined to keep the case under the Defendants’ claim 

                                                 
3 Doc. 3. 
4 a/k/a Pfizer-BioNTech COVID-19 vaccine. 
5 Doc. 4. 
6 Doc. 1. (Johnson County, Kansas, Case No. 22 CV 264, now consolidated) 
7 Doc. 5. 
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of federal question jurisdiction. That Court followed several cited cases and considered PREPA to 

be an affirmative defense and not grounds for subject matter jurisdiction. The Order of Remand 

was docketed in this case on February 16, 2022. 

 The Court was advised during the hearing on April 4, and as stated in the footnote in the 

Schukar Memorandum in Support of his Motion to Dismiss, that Defendant Walmart had filed a 

Motion to Dismiss in the federal case that Judge Crow did not address directly prior to remand. 

After the remand was received, Defendant Schukar filed his Motion to Dismiss in Case No. 22 CV 

264.8 Plaintiffs filed their Motion for Consolidation9 to bring that case into this one. The 

consolidation was granted during the April 4 hearing without objection. 

 At the hearing, the parties agreed that the Motions to Dismiss were essentially the same for 

both Defendants addressing the same controlling issue of immunity under the PREPA. The 

Defendants’ counsel was directed to make certain this file is complete by adding the Walmart 

Motion that had been filed in the federal court. Unresolved motions were not included with the 

remand notice sent from the federal Court to our Clerk for filing in this case. That has now been 

completed. The federally filed Walmart motion is now in this case file.10 This decision is applicable 

to both Defendants’ Motions to Dismiss. 

 At the hearing, the Court also struck Paragraph 6 of the Plaintiffs’ Second Amended 

Petition11 because it set forth a claim for punitive damages without complying with Kansas rules 

of procedure.12 

 

 

 

                                                 
8 Docs. 5 and 6. (Johnson County, Kansas, Case No. 22 CV 264, now consolidated) 
9 Doc. 9. (Johnson County, Kansas, Case No. 22 CV 264, now consolidated) 
10 Doc. 11. 
11 Doc. 7. 
12 K.S.A. 60-3703. 
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STANDARD 

 

 The Kansas standard applicable to a Motion to Dismiss requires the Court to accept the 

well pleaded facts of the non-moving party, without crediting conclusory allegations.13 Courts 

cannot resolve or determine disputed issues of fact on a Motion to Dismiss for failure to state a 

claim upon which relief can be granted.14 If the court determines that the facts and inferences 

drawn from the petition state a claim—“not only on the theory espoused by the plaintiffs, but on 

any possible theory the court can divine”—the motion must be denied.15 Once an affirmative 

defense is raised in a Motion to Dismiss, a plaintiff bears the burden to show facts supporting their 

argument that their claims are not barred.16 

PLAINTIFFS’ CLAIMS 

 

 Plaintiffs have claimed that Michelle Tonkinson’s then-15-year-old daughter went to the 

Olathe, Kansas, Walmart pharmacy to receive a COVID-19 vaccine. She was accompanied by an 

adult, her brother-in-law, who did not sign any consent form. Plaintiffs allege that Schukar, an 

employee of Walmart who is also a licensed pharmacist, administered the Pfizer COVID-19 

vaccine without parental consent. They allege that the violation of parental rights, failure to obtain 

parental consent or to obtain informed consent and the injection of the vaccine itself led to or 

caused damages including some bodily injury, emotional and mental issues, and a potential for 

future medical care among other things. Plaintiffs allege the “Pfizer COVID-19 vaccine” was the 

substance injected.  

 Highly summarized, with inferences drawn in favor of the Plaintiffs and assumed to be true 

                                                 
13 Gatlin v. Hartley, Nicholson, Hartley & Arnett, P.A., 29 Kan. App. 2d 318, 319, 26 P.3d 1284, 1286 (2001) (citing 

Grindsted Prods., Inc. v. Kan. Corp. Comm'n, 262 Kan. 294, 302-03, 937 P.2d 1, 7 (1997)). 
14 Colombel v. Milan, 24 Kan. App. 2d 728, 729, 952 P.2d 941 (1998) (citations omitted). 
15 Id.; see also Williams v. C-U-Out Bail Bonds, LLC, 310 Kan. 775, 784, 450 P.3d 330 (2019). 
16 Hemphill v. Shore, 295 Kan. 1110, 1123, 289 P.3d 1173 (2012). 
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for purposes of this decision, Plaintiffs alleged that Walmart itself or by and through its employee 

Schukar, or Schukar himself, 

 Failed to disclose sufficient information for an informed consent 

 Failed to contact or disclose to the parent in order for the parent to give or decline consent 

 Misrepresented conversations in the records and failed to adequately document 

conversations 

 Concealed information 

 Failed to exercise the degree of care, knowledge and skill as a professional consistent with 

the appropriate standard of care for licensed pharmacists 

 Failed to inquire regarding parental contact to ascertain parental consent to an injection 

 The substance injected was not actually a vaccine 

 There was no emergency, medical or otherwise, concerning the minor child when she 

presented herself at Walmart 

 The minor was given a paper to complete that included a signature line for a parent or legal 

guardian to sign 

 The adult who accompanied the minor to Walmart refused to and did not sign the form 

 The minor was given an injection of some substance without parental consent 

 Walmart employees stated that the minor child was free to give her own consent 

 A needle injection is considered to be a medical procedure 

 Having been injected, the minor child’s ability to develop long lasting natural immunities 

to all varieties and mutations of COVID-19 has been diminished or permanently altered 

 Because of the unauthorized injection, the minor child suffers physical and mental issues 

that are also causing or contributing to her physical problems 

 Walmart and Schukar intruded upon the private affairs and private relationship between 

parent and child 

 Plaintiffs are in fear of future medical and health issue for the minor child 

 Defendants planned and proposed a course of action to conceal their conduct 

 Defendants have refused the medical records regarding the minor child 

 Defendants by their conduct and interference with her parental rights and rights of control 

caused the Plaintiff-mother to have mental distress and an injured intimate association or 

relationship with her child 

 Schukar’s unprivileged and unconsented touching or striking of the minor child, with an 

intent to bring about that contact, was harmful or offensive 

 Schukar had a duty to reasonably disclose the nature and probable consequences of the 

suggested or recommended treatment to the mother and to the child and failed to do so 

 Schukar did not have the Plaintiffs’ informed consent to treat the minor child 

 Schukar concealed information from the Plaintiffs about the injection, about the substance 

being injected, and about the need for informed parental consent 

 Schukar was an agent and employee of Walmart 

 Plaintiffs have suffered actual damages as the result of the Defendants’ conduct 

 

The Plaintiffs factual allegations support causes of action for breach or an invasion of privacy, 

Clerk of the District Court, Johnson County Kansas
04/27/22  08:22am MM



6 

 

tortious interference with parental rights, negligence, professional negligence or malpractice, 

battery, and violations of the KCPA. They state facts sufficient for the doctrine of respondeat 

superior to apply. Allegations that this was a “consumer transaction” were not the subject of or 

issues raised in the Motions to Dismiss and are accepted, though conclusory, in this analysis. 

 Plaintiffs have alleged that the minor child received a Pfizer COVID-19 vaccination on or 

about September 10, 2021. Directives from the Secretary of Health and Human Services and 

decisions from the Food and Drug Administration (FDA) have been periodically issued. Some 

specifically reference the Pfizer-BioNTech COVID-19 vaccine as a vaccination contemplated 

under the PREPA. Those are matters of public record that are not contested. 

 Every State law cause of action includes certain elements that begin with a duty of some 

kind owed to a claimant. The duty may be defined by contract terms, by statute, or the status or 

relationship of the parties to each other. Every State law cause of action raised by the Plaintiffs or 

supportable by the facts alleged—except those under the KCPA—entails elements of (a) a duty to 

the Plaintiffs, (b) a breach of that duty by the Defendants either through some non-feasance, 

misfeasance, or their intent, and (c) damages, i.e., “losses” whether economic or non-economic, 

tangible or intangible, that are (d) proximately caused by a breach of that duty. The KCPA does 

not require proof that a deception in fact misled a consumer17 and an aggrieved consumer may 

recover actual damages or a civil penalty, whichever is greater.18 So long as those proximately 

caused damages or losses are not tied by necessity, i.e., there is no material nexus to the “covered 

countermeasure,” they do not offend the PREPA immunity. Losses that are proximately caused by 

the covered countermeasure in any of the several ways enumerated under 42 U.S.C. 247d-

                                                 
17 K.S.A. 50-626(b) (“Deceptive acts and practices . . . [are] hereby declared to be a violation of this act, whether or 

not any consumer has in fact been misled.”) 
18 K.S.A. 50-634(b). 
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6d(a)(2)(B) are not allowed. “Losses” proximately caused by the breach of duty regardless of the 

covered countermeasure are not under the PREPA at all. That is how the Court reads the listings 

in 42 U.S.C. §§ 247d-6d(a)(2)(B) and 247d-6d(b)(8) within the authorized purposes of the PREPA 

as discussed below. 

CURRENT MOTIONS 

 

 The Defendants’ Motions to Dismiss are based on the immunity provision of the PREPA. 

Defendants claim that every imaginable claim of loss is allegedly caused by, based upon, arising 

from, resulting from, or related to administration of a “covered countermeasure” by a “covered 

person” under the Act. They claim that all State law causes of action are disallowed, preempted by 

the PREPA. 

DISCUSSION 

 

Preemption and State Court Jurisdiction 

 

 Defendants lean heavily upon numerous PREPA statutory subsections, some federal 

declarations or their summaries published in the Federal Register, and two cases, Lutz v. Big Blue 

Healthcare, Inc.19 and a New York State appellate opinion, Parker v. St. Lawrence County Public 

Health Department.20 

 In Lutz, the U.S. District Court in Kansas (Judge Teeter) ruled that the PREPA did not 

cover allegations of a failure to act with respect to residents of a rehabilitation facility. Judge Teeter 

did not find preemption of state law claims and remanded the case to State Court. Plaintiff, the 

surviving niece of the resident, alleged that Defendants breached their duty of care and were 

negligent in failing to, among other allegations, follow proper infection control protocols, respond 

to the presence of COVID-19 in the facility, and provide adequate interventions. As a result of 

                                                 
19 Lutz v. Big Blue Healthcare, Inc., 480 F.Supp.3d 1207 (D.Kan. 2000). 
20 Parker v. St. Lawrence County Public Health Department, 102 A.D.3d 140, 954 N.Y.S.2d 259 (2012). 
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those failures, Plaintiff filed her wrongful death claim against the Defendants. With respect to the 

PREPA immunity and preemption defenses urged by those Defendants, Judge Teeter ruled that 

there was neither immunity nor preemption. She pointed out that the PREPA does provide some 

exemptions to the immunity provision, but in the end the allegations made by Plaintiff were not 

causally connected or related to the administration or use of a “covered countermeasure” under the 

Act. The Act does not cover failing to do something or losses that are unrelated or not causally 

connected to a covered countermeasure. That is the case here with respect to interference with 

parental rights, deception as to parental consent needed, and professional negligence in failing to 

obtain informed consent. Lutz does not support the Defendants’ Motion to Dismiss. 

 Parker was a case closer to this one on the facts. During the 2009 H1N1 influenza outbreak, 

the Secretary determined that a public health emergency existed and issued some declarations 

recommending the administration of the influenza antiviral vaccination, Peramivir. On December 

3, 2009, pursuant to a declaration, the St. Lawrence County Public Health Department held a 

vaccination clinic at an elementary school in the Town of Lisbon, New York. Although the parent 

did not give any consent, written or otherwise, a nurse administered a dose of the vaccination to 

her child. She filed suit for negligence in administering the inoculation without consent and for 

battery upon her daughter. The New York Court concluded that their Plaintiff’s state law claims 

for negligence and battery were preempted by the PREPA in effect at that time and that any claims 

coming under that statute were to be brought in federal court only. The Appellate Division ordered 

remand and dismissal of the action. 

 But Parker has no application here. Not only is the Parker decision based upon an earlier 

version of the PREPA and a completely different declaration by the Secretary it apparently applied 

a standard of law for dismissals different from Kansas. Moreover, the U.S. District Court for the 
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District of Kansas (Judge Crow) in his remand order specifically ruled with two significant 

statements. He did not retain “federal question jurisdiction” after he found that the addition of 

Mark Schukar, the previously unidentified Walmart employee/pharmacist, defeated diversity 

jurisdiction. First, Judge Crow stated, “As many courts have held, the immunity from suit afforded 

under the PREP Act is considered an affirmative defense and not grounds for subject matter 

jurisdiction.” And second, “The state court is capable of deciding the issues Walmart [and now, 

Schukar] has raised regarding the PREP Act.” This Court follows Judge Crow’s reasoning based 

upon the independent research that the Court has undertaken. Without mentioning Parker in his 

decision, Judge Crow clearly disagrees with the New York State Appellate Division’s reasoning 

and opinion. 

 For the reasons stated herein, the Court is not following or applying Parker to this case. 

The Plaintiffs’ allegations here, at least in part, support causes of action and related losses that are 

not covered or forbidden to the State Courts by the PREPA. The Act does not address issues of 

consent, either for adults or for minors or any others incapacitated under State law or express any 

Congressional intent to impair the fundamental rights of parents with regard to their minor 

children. Kansas law is not contrary to or inconsistent with the PREPA or with the Secretary’s 

declarations concerning mitigation efforts for combatting COVID-19 or the national pandemic, 

nor does it conflict with any requirements of the PREPA. COVID-19 vaccination programs were 

and are still, after all, voluntary programs for the general public. 

Constitutional Bases for the PREPA 

 In neither statute upon which Defendants rely can one find the words “consent,” “minor,” 

“child,” “incapacitated person,” or any such similar terms or phrases covering the circumstances 

at issue in the factual allegations here. Then, there is an alternative method to understand the 
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PREPA provisions. 

 In interpreting or considering the reach or application of a federal statute, particularly in 

regard to questions of preemption or immunity from State law, it is beneficial to explore the 

constitutional bases for its enactment. First, we have a federal system in the United States. Our 

Constitution generally limits the powers of government, e.g., the 10th Amendment. It says, “The 

powers not delegated to the United States by the Constitution, nor prohibited by it to the States, 

are reserved to the States respectively, or to the people.” Neither party was able to advise the Court 

as to a constitutional basis for Congress to adopt this legislation. Both sides declined an invitation 

to supplement their briefing on this topic. 

 First and foremost, as with any legislation before the Court, the Court must determine the 

intent of Congress in order to apply the statute and any actions taken pursuant to that statute. We 

presume a statute is constitutional and nothing in our research, the parties’ suggestions, or this 

decision suggests otherwise. The primary means for finding Congressional intent is from the plain 

reading of the statute. If that is unclear or not found, ambiguous, or questionable, the Court may 

rely upon rules of construction. When dealing with the federal governmental powers and apparent 

conflicts with State law, one may first look at the Constitution. 

 Under Article I, Section 8, Powers of Congress are delineated. Those specifically include 

the power to “provide for . . . the general Welfare of the United States” and also the power “To 

regulate Commerce . . . among the several States.” The general welfare clause may address the 

provision of roads and highways or spending tax dollars to purchase drugs or medications and 

research to address a national health emergency. On the other hand, the Commerce Clause may 

include authority to mandate or sanction conduct that impacts interstate commerce or the national 

economy. There are some areas of law, however, where even despite specific provisions in the 
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legislation—notably absent in the case at bar—Courts have ruled that Congress went too far into 

areas reserved to the States.21 

 Traditionally, States individually determine the age of majority and legal age to contract or 

to give consent for various types of conduct. Different States may have different legal ages for the 

same things, like the legal age to marry. Some States have different legal ages for different types 

of affairs within their own jurisdiction. For example, in Kansas there are different age requirements 

for capacity to contract, for common law marriage, for consent to sexual activity, to file a lawsuit, 

to obtain a hunting license, to legally drive, and to receive medical treatment. Those are matters of 

public policy within the States. Those limits have changed over time as matters of public policy 

within the States. 

 With respect to speed limits, Congress was able to influence and require States to lower 

their speed limits in an effort to reduce fuel consumption in response to the 1973 oil embargo. 

With respect to the legal age for consumption of alcohol, using financial and tax incentives, the 

federal government was able to specifically and effectually influence the States to raise their 

minimum age to 21. Those were generally State law issues. They were specifically addressed in 

the exercise of enumerated Congressional authority to regulate commerce and provide for the 

general welfare, highway funding. In its plain language, there is no specific mention of any 

Congressional intent to modify State laws regarding minority and parental consent in the PREPA 

or to invalidate parents’ fundamental rights, let alone specific authorization for Congress to do so. 

The parties have advised of no such specific provision and the Court’s review cannot find one. 

                                                 
21 See e.g. United States v. Lopez, 514 U.S. 549, 115 S.Ct. 1624, 131 L.Ed.2d 626 (1995) (ruling that the federal 

Gun-Free School Zones Act was not within the contemplation of the Commerce Clause authority and that States 

possess primary authority for defining and enforcing criminal law); also Brzonkala v. Virginia Polytechnic Institute 

and State University, 169 F.3d 820 (4th Cir. 1999) (invalidating a portion of the Violence Against Women Act that 

created a private cause of action as not being a legitimate exercise of Congress’ power under the commerce clause or 

the enforcement section of the Fourteenth Amendment). 
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Kansas Age for Medical Consent and Parental Rights 

 In Kansas, a minor 16 years of age and older may give consent to medical treatment. K.S.A. 

38-123b says, 

Notwithstanding any other provision of the law, any minor sixteen 

(16) years of age or over, where no parent or guardian is 

immediately available, may give consent to the performance and 

furnishing of hospital, medical or surgical treatment or procedures 

and such consent shall not be subject to disaffirmance because of 

minority. The consent of a parent or guardian of such a minor shall 

not be necessary in order to authorize the proposed hospital, medical 

or surgical treatment or procedures. 

 

Children under the age of 16, like the Plaintiff’s daughter in this case, do not have capacity to give 

consent. There is no question in this case that the Plaintiff’s daughter was 15 years old at the time 

of the events alleged. Likewise, there is no question that parental consent was not given. And, 

under the allegations in the case there was no emergency need for treatment.22 

 Although Kansas may recognize a “mature minor” standard,23 that is not necessarily clear 

given the unambiguous expression of our public policy in the cited statute. Regardless, it would 

be fact-driven and a matter of Kansas law anyway and not the PREPA. 

 PREPA makes no mention of any Congressional intent specifically to regulate the legal 

age of consent for health decisions or particularly for receiving a pandemic countermeasure like 

the Pfizer COVID-19 vaccination. Indeed, PREPA make no mention of consent anywhere for the 

voluntary programs for COVID-19 mitigation or countermeasures. 

 The United States Supreme Court recognized that parenting is a fundamental right under 

the federal Constitution.24 If Congress intended to interfere with or to preempt that fundamental 

                                                 
22 K.S.A. 65-2891. 
23 See Kansas Attorney General Opinion, 2003-35. 
24 Wisconsin v. Yoder, 406 U.S. 205, 232, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972) (“The history and culture of Western 

civilization reflect a strong tradition of parental concern for the nurture and upbringing of their children. This 

primary role of the parents in the upbringing of their children is now established beyond debate as an enduring 
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right it would have said so, not left it up to individuals or Courts to guess or read into the statute 

by rules of construction or implication. Furthermore, it would need to pass the highest standard of 

strict scrutiny with clear and compelling reasons and be the least restrictive alternative for ignoring 

or overruling that fundamental right.25 It has done none of that and makes no mention whatsoever 

of parental rights. There is no preemption of parental rights in the PREPA. To the contrary, Kansas 

has addressed parental rights and the safety, protection and care of minor children with respect to 

their health, medical care and treatment in a manner not inconsistent with the PREPA. 

PREPA Provisions 

 PREPA does not mandate nationwide vaccination. For the general public at least, any 

participation in the Pfizer COVID-19 vaccination program is voluntary. 

 Significantly, with regard to specified public health emergencies, PREPA authorizes the 

Secretary to, 

[T]ake such action as may be appropriate to respond to the public 

health emergency, including making grants, providing awards for 

expenses, and entering into contracts and conducting and supporting 

investigations into the cause, treatment, or prevention of a disease 

or disorder as described in paragraphs (1) and (2) [i.e., the specific 

public health emergencies].26 

 

Under the constitutional power to provide for the general welfare of the country, the Secretary is 

authorized to provide grants and awards and spend tax money on contracts to address the public 

                                                 
American tradition”); Quilloin v. Walcott, 434 U.S. 246, 255, 98 S.Ct. 549, 54 L.Ed.2d 511 (1978) (“We have 

recognized on numerous occasions that the relationship between parent and child is constitutionally protected”); 

Parham v. J. R., 442 U.S. 584, 602, 99 S.Ct. 2493, 61 L.Ed.2d 101 (1979) ( “Our jurisprudence historically has 

reflected Western civilization concepts of the family as a unit with broad parental authority over minor children. Our 

cases have consistently followed that course”); Santosky v. Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388, 71 L.Ed.2d 

599 (1982) (discussing “[t]he fundamental liberty interest of natural parents in the care, custody, and management of 

their child”); Glucksberg, supra, at 720, 117 S.Ct. 2258 (“In a long line of cases, we have held that, in addition to 

the specific freedoms protected by the Bill of Rights, the ‘liberty’ specially protected by the Due Process Clause 

includes the righ[t] ... to direct the education and upbringing of one's children”). 
25 Washington v. Glucksberg, 521 U.S. 702, 720, 117 S.Ct. 2258, 138 L.Ed.2d 772 (1997); see also Troxel v. 

Granville, 530 U.S. 57, 80, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000) (Justice Thomas, concurring). 
26 42 U.S.C. § 247d(a). 
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health emergencies.27 The Act does not grant specific authority to address a minor’s age of consent 

to medical treatment, a matter left traditionally and by law to the States. Similarly, Kansas has not 

modified its age of consent in order to qualify for any federal COVID mitigation relief funding or 

other resources of which the Court has been made aware. 

 PREPA exempts all actions of the Secretary of Health and Human Services taken under 

the Act from any judicial review. It specifically says that all federal and State courts lack subject 

matter jurisdiction for any such review.28 Then, PREPA addresses preemption of State law also in 

42 U.S.C. § 247d-6d. By adopting a “preemption” provision, Congress did recognize litigation in 

some Court. Looking more carefully at that preemption section, it says, 

During the effective period of a declaration under subsection (b), or 

at any time with respect to conduct undertaken in accordance with 

such declaration, no State or political subdivision of a State may 

establish, enforce, or continue in effect with respect to a covered 

countermeasure any provision of law or legal requirement that— 

 

(A) is different from, or is in conflict with, any requirement 

applicable under this section; and 

 

(B) relates to the design, development, clinical testing or 

investigation, formulation, manufacture, distribution, sale, donation, 

purchase, marketing, promotion, packaging, labeling, licensing, use, 

any other aspect of safety or efficacy, or the prescribing, dispensing, 

or administration by qualified persons of the covered 

countermeasure, or to any matter included in a requirement 

applicable to the covered countermeasure under this section or any 

other provision of this chapter, or under the Federal Food, Drug, and 

Cosmetic Act.29 

 

So, clearly Congress did not specify consent for minors within PREPA or make any expression of 

intent to usurp or preempt constitutional parental rights or any State law concerning parental rights 

or age of majority for medical consent. Thus, the preemption clause and the immunity provision 

                                                 
27 42 U.S.C. § 247d-6e. 
28 42 U.S.C. § 247d-6d(b)(7). 
29 42 U.S.C.A. § 247d-6d(b)(8). 
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under the PREPA have no application to some parts of this case. The only aspects of the Plaintiffs’ 

Petitions that address the substance itself are in regard to the “administration” of the covered 

countermeasure to the child, which Plaintiffs claim to be a battery under State law. That comes 

precisely under the preemptive application of the PREPA and contemplation of the immunity 

provision. Plaintiffs cannot assert any factual basis to claim a cause of action regarding the design, 

development, clinical testing, etc., of the Pfizer vaccine itself. If they were, those claims would be 

necessarily excluded from this case as preempted by the PREPA immunity provision. On the other 

hand, where they are claiming that there was no informed consent regarding the substance to be 

injected and that the minor child was deceived as to that matter of consent those allegations are 

not in conflict with the PREPA immunity. 

The Immunity Provision and Scope of the Act 

 This is not a suit against the Secretary for actions taken under the PREPA. There would be 

no subject matter jurisdiction for any such claims. The Secretary did not act outside the delegation 

of congressional authority by trying to address parental rights on a Health and Human Services 

initiative alone when the PREPA did not address consent at all. We have been made aware of no 

such regulation. The PREPA does make provision for some federal court jurisdiction to cover what 

it defines as “willful misconduct”30 as an exception to the immunity provision granted by the Act.31 

However, those provisions are not part of this case as they do not address or apply to matters which 

are outside the scope of the immunity granted by Congress for claims related to the covered persons 

and covered countermeasures, such as those plead by the Plaintiffs in regard to the interference 

with parental rights. 

 PREPA provides for certain liability protections. It says, 

                                                 
30 42 U.S.C. § 247d-6d(c). 
31 42 U.S.C. § 247d-6d(d). 
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Subject to the other provisions of this section, a covered person shall 

be immune from suit and liability under Federal and State law with 

respect to all claims for loss caused by, arising out of, relating to, or 

resulting from the administration to or the use by an individual of a 

covered countermeasure if a declaration under subsection (b) has 

been issued with respect to such countermeasure.32 

 

The immunity under PREPA applies to any “covered person” for “loss caused by, arising out of, 

relating to, or resulting from the administration to or the use by an individual of a covered 

countermeasure” during a declared public health emergency. The claims of loss for which the 

covered person is granted immunity include death; physical, mental, or emotional injury, illness, 

disability, or condition; fear of physical, mental, or emotional injury, illness, disability, or 

condition, including any need for medical monitoring; and loss of or damage to property, including 

business interruption loss.33 

 The “scope” of the PREPA immunity provision is stated as follows: 

The immunity under paragraph (1) applies to any claim for loss that 

has a causal relationship with the administration to or use by an 

individual of a covered countermeasure, including a causal 

relationship with the design, development, clinical testing or 

investigation, manufacture, labeling, distribution, formulation, 

packaging, marketing, promotion, sale, purchase, donation, 

dispensing, prescribing, administration, licensing, or use of such 

countermeasure.34 

 

Consistent with the Congressional power to “provide” for the general welfare and to “regulate” 

commerce, the scope of the PREPA immunity is for claims of loss having a “causal relationship” 

to a “covered countermeasure” otherwise defined by the Act. 

 According to a Notice of the Department of Health and Human Services Secretary’s 

declaration of a public health emergency covered by the PREPA, a “covered countermeasure” is 

                                                 
32 42 U.S.C. § 247d-6d(a)(1). 
33 42 U.S.C. § 247d-6d(a)(2)(A)(i)-(iv). 
34 42 U.S.C. § 247d-6d(a)(2)(B). 
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defined by reference to FDA approval. It says,  

To be a Covered Countermeasure, qualified pandemic or epidemic 

products or security countermeasures also must be approved or 

cleared under the FD&C Act; licensed under the PHS Act; or 

authorized for emergency use under Sections 564, 564A, or 564B of 

the FD&C Act.35 

 

Notice of the declaration was published on March 17, 2020. It says the declaration further listed 

as approved or “covered countermeasures” several vaccines. That is not provided in the record. 

However, the Pfizer-BioNTech COVID-19 vaccine first gained emergency use authorization from 

the U.S. Food and Drug Administration (FDA) for individuals 16 years of age and older in 

December of 2020. Then, in May of 2021, it obtained emergency use authorization for use by 

adolescents from 12 through 15 years of age. According to the factual allegations in the Second 

Amended Petition, Plaintiff’s minor child received the vaccine injection from the Defendants on 

or about September 10, 2021.36 

 As of that date, the Pfizer vaccine was already FDA approved for emergency use by 15-

year-old individuals such as the Plaintiff’s minor child and was a “covered countermeasure” by 

reference under the PREPA and subject to its specific and limited immunity provision. 

 There appears to be no question, for purposes of this Motion at least, that both Walmart 

and Schukar are “covered persons” under the PREPA. Walmart’s pharmacy dispenses COVID-19 

vaccines and its employee, the pharmacist Schukar, gives the injections. 

 The causes of action here, and others that the Court might divine under the standard for 

addressing a Motion to Dismiss, and losses claimed are and must be limited to those caused by 

and resulting from the interference with the parental rights with regard to a minor under Kansas 

                                                 
35 Declaration Under the Public Readiness and Emergency Preparedness Act for Medical Countermeasures Against 

COVID-19, 85 FR 15198, 15199. 
36 Doc. 7, para. 7. 
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law, misleading as to the need for informed and parental consent, or breaches of the standards of 

professional practices, if any are proved, for dispensing any medication or controlled substance 

regardless of the type administered. Damages must be limited to those unrelated to the “covered 

countermeasure” but rather the interference and lack of informed consent alone, including any 

misleading or deception regardless of the substance injected. PREPA gives no immunity for such 

claims, losses, or damages. 

 State law causes of action, the elements for which a “covered countermeasure” like the 

Pfizer COVID-19 vaccine are immaterial, are not covered by the PREPA immunity provision. The 

elements can be established regardless of the actual substance administered in violation of Kansas 

laws of consent, parental rights, deceptive practices, or professional standards of care. Also, even 

if the Pfizer COVID-19 vaccine is mentioned as a matter of fact, the Court can give a limiting 

instruction concerning matters that may be admissible for some purposes but inadmissible for other 

purposes.37 

 Since there is no expressed congressional intent to regulate the age of consent to receive a 

“covered countermeasure” and submission to a “covered countermeasure” is voluntary and not a 

public requirement, the Court determines that the immunity afforded by PREPA does not shield 

the Defendants from claims arising from the interference with the Plaintiffs’ fundamental rights 

regarding parenting or the State’s regulation of the age of consent for any medical treatment, its 

interest in regulating deceptive practices in any consumer transactions, or its common law interest 

in the professional practice of pharmacology. The grant of immunity is limited to claims for loss 

causally connected to the covered countermeasure, i.e., the vaccine itself. PREPA did not wholly 

displace State law. 

                                                 
37 K.S.A. 60-406. 
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 To the extent Plaintiffs allege information or data regarding their contention that the Pfizer 

product is not a vaccine or that it is ineffective or that it may cause certain side effects or other 

health problems as an “untested substance” or that the minor child suffers physical and mental 

issues caused or causally related to the Pfizer vaccine, they fail to state a claim upon which relief 

can be granted. Those claims would fall under the immunity provision of the PREPA. Likewise, 

to the extent Plaintiffs claim the minor child was deceived to engage in “a medical experiment” or 

that she suffered from the substance itself, those fail to state a claim and will not be a basis for 

relief in this case due to the PREPA immunity. 

 We will leave for the moment the question of whether the Pfizer COVID-19 vaccine is a 

vaccine or not as Plaintiffs have challenged. The threshold analysis for this Motion to Dismiss 

does not change, regardless of the substance. The Pfizer COVID-19 vaccination is considered to 

be a pandemic countermeasure for which the federal government spent significant taxpayer dollars 

to obtain in the exercise of Congressional power to promote the general public welfare. Insofar as 

Plaintiffs may be claiming damages or loss causally related to that countermeasure, the PREPA 

immunity provision bars recovery. Losses or damages causally related to the vaccine are not 

allowed in this action. Those are dismissed. To that extent the Motion to Dismiss is partially 

granted. 

 To the extent that Plaintiffs have alleged facts regarding violations of parental rights, a 

right of privacy, duties to inform and to obtain legal consent, negligence, duties to refrain from 

misleading with regard to parental consent and records, and damages arising from such conduct 

regardless of the medical treatment or substance administered, those allegations are not covered 

by the PREPA immunity provision. As to those claims, the motion to dismiss on the PREPA 

grounds asserted must be partially denied. 
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 It appears consistent with common law that Kansas would recognize the cause of action 

for tortious interference with parental rights.38 That would require proof that the complaining 

parent had a right to a parental relationship and all that such right entails, including the rights of 

the child to be protected. It would also seem to require proof that a party outside of the parental 

relationship intentionally interfered with the parental relationship without that parent’s consent or 

by preventing the parent from exercising her parental rights. And there must be proof that such 

interference caused harm to the parental relationship with resulting damages. Finally, the damages 

would seem to include both tangible and intangible aspects such as actual expenses, lost 

companionship or confidence, lost opportunities to educate or rear, mental anguish and other such 

non-economic losses caused by that conduct that Kansas juries are competent generally to address. 

So long as those damages or losses are not causally related to or arising from the administration of 

the “covered countermeasure” itself, they would not be repugnant to the immunity provision of 

the statute. The same would be true as to alleged misleading or deception under the KCPA and a 

claim for professional malpractice. Likewise, claims of negligence by the employer based upon 

informed consent or negligent or deceptive recordkeeping would not come under the PREPA. 

CONCLUSIONS AND ORDERS 

 

 First, to be clear, the Court determines that Plaintiff, as natural mother of the minor child, 

is an appropriate and approved next friend sufficient to bind and benefit the minor with respect to 

prosecution of any causes of action over which she may be under legal disability.39 

 Under the facts alleged in the Second Amended Petition and from the responses opposing 

both of the Motions to Dismiss, the Court finds and concludes that both Defendants are “covered 

persons” and that the Pfizer COVID-19 vaccine administered or injected into the Plaintiff minor 

                                                 
38 Kansas Constitution, Bill of Rights, § 18. 
39 K.S.A. 60-515(a); K.S.A. 60-217(c). 
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child is a “covered countermeasure” within the meaning of the PREPA. Also, during the relevant 

time, a declaration of a public health emergency by the Secretary was in effect. 

 The Court concludes by way of simple reading of the PREPA provisions in issue that the 

Congress did not intend to overstep State law age of consent and did not intend to interfere with a 

fundamental parental right with respect to children’s health matters. Those intentions are not stated 

in the enactment. Alternatively, as a matter of constitutional limitation, the general Welfare clause 

empowers Congress to provide for the public health and the Commerce clause empowers Congress 

to regulate. However, the Commerce clause does not necessarily reach into matters that are 

traditionally left to the States by mere implication. Again, nothing is clearly stated in the Act to 

indicate that Congress intended to interfere with or allow interference with fundamental parental 

rights or State law age of consent to medical care and treatment by others, consumer deception, 

negligence, or professional malpractice apart from and regardless of the administration or use of 

any specific covered countermeasure. 

 The immunity provision at issue is only as to claims for alleged losses causally related to 

the “covered countermeasure” itself. It does not extend to conduct independent of the “covered 

countermeasure” like an interference with parental rights and treatment of a minor child without 

parental consent or deception as to the need for parental consent. 

 Defendant’s Motion to Dismiss is GRANTED IN PART as to any claims for loss causally 

related to the covered countermeasure and its actual introduction by injection into the body of the 

Plaintiff’s minor child. The same would be true of any allegations of misleading or deception as 

to the efficacy of the vaccine and its approval status, but not as to misleading regarding whether 

some parental consent was needed. Those factual allegations regarding a civil battery cause of 

action under Kansas law are directly related to the administration, i.e., the introduction of the 
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substance by injection into the body of the Plaintiff’s minor child, of the covered countermeasure 

and are barred by the immunity provision of the PREPA. The Motion to Dismiss is DENIED IN 

PART as to any claims based upon the age of consent under Kansas law or the fundamental rights 

of the parent with regard to the care and upbringing of her child. 

 Additionally, to the extent that any claimed losses or damages are causally related to the 

Pfizer COVID-19 vaccination, e.g., sickness, anxiety, they are barred by the PREPA immunity 

provision. As to those issues, this decision is a final judgment under K.S.A. 60-254(b). 

INTERLOCUTORY APPEAL FINDINGS 

 The Court finds that these issues are matters of significant public importance regarding 

federalism and State’s rights, and regarding national efforts to control the COVID-19 pandemic, 

particularly as it impacts individual fundamental rights of parents, over which there is considerable 

difference of opinion. A portion of the Plaintiffs’ claims have been dismissed by the Court in this 

decision. And the Defendants, despite claiming a blanket immunity, will be required to defend the 

case to conclusion under this decision.  

When a district judge, or a district magistrate judge who is regularly 

admitted to practice law in Kansas, in making in a civil action an 

order not otherwise appealable under this section, is of the opinion 

that such order involves a controlling question of law as to which 

there is substantial ground for difference of opinion and that an 

immediate appeal from the order may materially advance the 

ultimate termination of the litigation, the judge shall so state in 

writing in such order.40  

 

The Court determines that an immediate appeal will materially advance the ultimate termination 

of the litigation and clarify a matter of what the parties advised is of first impression in the State 

Court addressing the scope of this federal law regarding a public health emergency. 

Is the PREPA and its immunity provision completely preemptive of 

all state law causes of action, regardless of the theory, so long as 

                                                 
40 K.S.A. 60-2102(c). 
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there is any connection or involvement whatsoever with a covered 

countermeasure? 

 

Does PREPA give covered persons absolute immunity to violate 

Kansas parental consent or age of medical consent for minors law? 

 

 Furthermore, as to those alleged causes of action and elements of loss for which the Court 

grants the Motion to Dismiss, those decisions are final under K.S.A. 60-254(b). There is no just 

reason for delay in entering final judgment as to those claims. 

 Defendants need to file their Answers. Discovery, which the parties agreed to stay while 

waiting for this decision, may commence.  

 Statutory deadlines will be stayed only by agreement of the parties or if the Appellate Court 

takes jurisdiction of the case. In the absence of an interlocutory appeal or appeal on the final 

decision as to several of the Plaintiffs’ claims, the parties shall contact the Court’s Administrative 

Assistant to schedule a mutually convenient Case Management Conference. 

 This is the judgment and decision of the Court. No other Journal Entry will be required. 

 IT IS SO ORDERED. 

 Dated this 26th day of April 2022. 

 

 

          /s/ James F. Vano     

       JAMES F. VANO 

       District Judge, Division 2 

 

 

 

 

NOTICE OF SERVICE 

 

Copies of the above and foregoing have been sent electronically by the court to counsel and/or 

self-represented litigants at the e-mail address(es) provided by them as of record in the JIMS this 

date of filing. 

 

Clerk of the District Court, Johnson County Kansas
04/27/22  08:22am MM


