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*i  QUESTION PRESENTED

In June 2019, New York State repealed the long-standing religious exemption to its school vaccination requirement, leaving
in place a medical exemption. The vaccination scheme does not require students over 18, or any other adult in the school
environment, to be vaccinated. In supporting the repeal, various legislators, including leadership and the law's sponsors, made
religiously hostile comments, rejecting the notion of a true religious objection to vaccination and belittling such objectors as
“anti-vaxxers” and misguided fools. As a result of the repeal, thousands of children who were previously exempted from the
vaccine requirement based on their religions objections have been evicted from all public, private and religious schools and put
in the position of choosing between their religious beliefs and access to school-based education.

Does New York's religious exemption repeal violate the First Amendment's Free Exercise clause because (1) either (a) it allows
for secular exemptions and, thus, is not generally applicable, or (b) its enactment was motivated by religious bias and, thus, it is
not neutral; and (2) it is both under- and over-inclusive and, thus, not narrowly tailored to achieve a compelling governmental
interest?

*II  PARTIES TO THE PROCEEDING BELOW

Petitioners herein were plaintiffs in New York State Supreme Court and appellants in the Appellate Division, Third Judicial
Department. The State of New York, Governor Andrew Cuomo and Attorney General Letitia James were the defendants and
respondents in the trial and appellate courts, respectively. The State of New York and Letitia James in her official capacity as
Attorney General of the State of New York are Respondents. Andrew Cuomo is now substituted as a Respondent by Kathy
Hochul in her official capacity as Governor of the State of New York.
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*1  PRELIMINARY STATEMENT

New York requires children to be vaccinated against certain communicable diseases as a condition of attending school. Since
1966, the State allowed for both medical and religious exemptions to this requirement. But, in June 2019, the State repealed
the religious exemption.

There is no doubt that vaccines are tremendously important to our country. Most people believe in vaccines and take them
without a second thought. We do not pretend otherwise.

But equally important to our country is the foundational principle that one's sincerely-held religious beliefs ought be respected.
So vital is this principle, it is enshrined in our Constitution. As it happens, a small minority of our population objects to
vaccinations on religious grounds. We cannot simply disregard these few just because most of us might believe otherwise or
because other legitimate, or even vital, interests might be at stake. Such would be antithetical to our founding ideals. Rather,
we must respect all religious views, no matter how foreign or peculiar they may seem to us.

This is the fundamental theme of this Court's Free Exercise jurisprudence. A law cannot target religion, and, if enacted with even
the slightest hint of animus, it cannot stand. Further, a law not explicitly hostile to religion must be truly neutral and generally
applicable - that is, burdening religion must not be its object, and it may not provide a mechanism for individualized, non-
religions exemptions or otherwise treat comparable secular activity more favorably.

*2  But the State Court here failed to faithfully apply this Court's precedents. The repeal is not generally applicable because
it applies only to religious exemptions. Further, the remaining vaccination scheme not only explicitly allows individualized
medical exemptions, it also does not apply to everyone in the school community - not to teachers, administrators, maintenance
staff, students over age 18 or any other adult who might visit a school on a regular basis, from parents to guest speakers
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to spectators of sporting events. Each of these individuals, if unvaccinated or not otherwise immune, is just as capable of
transmitting disease as a student under age 18 and who objects on religious grounds.

Nor is the repeal neutral. Indeed, several legislators, including the bills' sponsors, made public statements hostile to religion -
explicitly calling into question the sincerely-held beliefs of thousands of New Yorkers by asserting that no true religion objects
to vaccinations and belittling them as “anti-vaxxers” and selfish, misguided fools who do not believe in science.

What's more, the results are devastating - tens of thousands of children have been deprived the ability to attend school without
violating their sincerely-held religious beliefs. And New York's elimination of its religious exemption appears to be part of
a nationwide trend, with at least four other states recently adopting similar repeals, and bills pending in at least one other.
Given these nationwide ramifications, and the need to clarify an appropriate uniform rule, the Court, respectfully, should grant
certiorari.

Finally, this case presents a question almost identical to that raised in two recent cases arising on the Court's *3  emergency
docket - Doe v. Mills and Dr. A. v. Hochul. In both, the Court was presented with a mandatory vaccination scheme allowing
medical, but prohibiting religious, exemptions and asked to determine whether same should be enjoined as to religious objectors
as violative of their free exercise rights. In both cases, three Justices would have granted emergency relief, and it appears the
critical factor causing denial of the applications was the procedural posture in which they arose - on the emergency docket,
without full development below or full briefing and argument in this Court. In this way, our case presents an ideal vehicle to
resolve the same question presented in those cases as it arises through the traditional route on a petition for certiorari.

OPINIONS BELOW

The Judgment of the New York State Supreme Court, County of Albany, which dismissed plaintiffs' complaint and declared the
challenged law constitutional, is reported at 66 Misc.3d 467 (Sup.Ct. Albany County 2019) and reproduced herein at 18a. The

Appellate Division, Third Judicial Department's Opinion and Order affirming the trial court's Judgment is reported at 194
A.D.3d 80 (3d Dep't. 2021) and reproduced herein at 2a. The New York State Court of Appeals' Order dismissing the appeal
and denying leave to appeal is reported at 37 N.Y.3d 1040 (2021) and reproduced herein at la.

JURISDICTION

The New York State Court of Appeals denied review on October 12, 2021, see la, and this Petition is filed within ninety days
thereof. This Court therefore has jurisdiction under 28 U.S.C. § 1257(a) and Rule 13 of this Court's Rules.

*4  CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U.S. Const., amend I.

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof....

STATEMENT OF THE CASE

A. Factual background. 1

1. Overview.
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New York State requires parents to vaccinate their children against a host of communicable diseases as a condition of enrolling

in any public or private school. See N.Y. Pub. Health L. § 2164. In 1966, the State enacted a religions exemption from this
requirement for children whose families held genuine and sincere religious beliefs against vaccinations.

Petitioners are parents from throughout New York, who have not vaccinated their children because of their sincerely-held
religious beliefs. Historically, they applied for, and were granted, religious exemptions. They are from diverse religions; some
are not affiliated with any organized religion. What binds them are religious beliefs *5  that compel them not to vaccinate their
children, as well as the effect of the challenged action - exclusion of their children from any school-based education in New York.

The religious exemption has hardly been a rubber stamp process in New York, and many school districts, such as New York City
schools, rejected the overwhelming majority of applications. For the 2017-18 school year, some 26,000 students in New York
held religious exemptions, making up a mere 0.79% of school enrollees. Another 0.14% of students had medical exemptions,
which permitted them to enroll in school without vaccinations.

For decades, New York balanced religious exemptions from vaccinations with a concern for public health. Specifically, State
regulations permit the exclusion of students exempted from vaccination from a school after another student in that school
presents with a case of a vaccine-targeted contagious disease. See 10 N.Y.C.R.R. § 66-1.10. State law also allows County Health
Commissioners and the State Health Commissioner to isolate or quarantine those infected with a contagious disease and to seal
off and clean places those with such contagious diseases frequented, including schools. See N.Y. Pub. Health L. § 2100.

The New York State Constitution requires the Legislature to provide for a system of free common schools, wherein all children

may be educated, regardless of race, religion, sexual orientation or ability. See N.Y. Const., art. 9, § 1. By statute, the
State guarantees those between ages five and twenty-one a free public education. See Id. § 3202. Through its compulsory

attendance law, the State requires students aged six to sixteen to attend school *6  or receive home instruction. See N.Y.
Educ. L. § 3205. Parents who fail to comply with compulsory education laws may face serious sanctions, including, potentially,

the loss of parental rights over their children. See N.Y. Educ. L. § 3205(1)(c); N.Y. Fam. Ct. Act § 1012(f)(i)(A); See
also NYS Office of Children & Family Services & NYS Education Department, Navigating K-12 Educational Challenges
During the COVID-19 Pandemic: New York State Office of Children and Family Services and the NYS Education Department
Joint Guidance for Educators and Child Welfare Workers, available at, http://www.nysed.gov/ common/nysed/files/programs/
coronavirus/navigating-k-12-educational-challenges-covid-19-joint-guidance.pdf (last visited Jan. 6, 2021).

In short, without a religious exemption, Petitioners are deprived of the State's guarantee of a public education for their children
unless they disregard their sincerely-held religious beliefs. More critically, unless they violate those beliefs, they cannot abide
by the repeal and satisfy the compulsory education laws, thereby subjecting themselves to serious consequences.

2. The State's deficient response to a 2018 measles outbreak.

In late September 2018, seven cases of measles [one of the diseases covered by the challenged vaccination regime] were reported
in Rockland County. They did not originate in the United States, and the persons so infected were identified and known to
public health authorities, as was the source of their infection. The Rockland County Health Commissioner did not then isolate
or quarantine these persons.

*7  In October 2018, cognizant of the Rockland County outbreak, and following existing regulations, both the State and County
Health Commissioners advised certain schools where cases had been reported to exclude children with religious exemptions. In
the counties where measles cases were reported between late September 2018 and late April 2019, neither the State nor County
Health Commissioners ordered the quarantine or isolation of any infected persons nor those living with them and, thereby,
exposed.
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Between September 2018 and June 13,2019, the State Health Commissioner did not promulgate any directive or order preventing
children with religious exemptions from attending daycare or private or public schools. Simply put, between September 2018 and
June 2019, neither the State nor the affected counties fully utilized the means and methods provided by state law to effectively
resolve the outbreak of measles.

3. The legislative process lacked urgency or fact-finding.

Despite its long tradition of respecting and accommodating sincerely-held religious beliefs and its existing effective methods of
responding to outbreaks, the State abruptly changed course. In January 2019, as in at least the prior three sessions, legislation to
repeal the religious exemption was introduced in both the State Assembly [A.B. 2371-A] and State Senate [S.B. 2994-A]. Both
bills were referred to the respective chambers' Health Committees. Between January and June 2019, despite multiple requests
from Petitioners and other constituents, no committee convened a single public *8  hearing. The Legislature did not take any
action, let alone expedited action, to repeal the religious exemption when the number of active measles cases was at its highest
in those few areas experiencing an outbreak. Rather, the legislation languished for months.

Neither the Assembly nor the Senate, nor any committee thereof, engaged in any fact-finding process to determine [a] the number
of statewide active measles cases; [b] the proportion of the population that is vaccinated; [c] the proportion of unvaccinated
individuals holding religious exemptions; [d] the actual risk, if any, posed to vaccinated persons by those with religious
exemptions; [e] whether those who had contracted measles were vaccinated; [f] whether those who contracted measles had
religious exemptions; [g] whether any case of measles likely had been contracted from such an unvaccinated minor; or [h]
whether herd immunity had been achieved throughout the state. Nor did the Assembly or Senate debate or provide answers to
questions critically inter-related to the elimination of the religious exemption, including: [a] what enforcement action could or
would be taken against parents whose sincerely-held religious beliefs prevent them from vaccinating their children; [b] what
local school districts and the State Education Department would do with the thousands of children who were, at once, obliged to
attend a public or private school but are now disallowed from such attendance; and [c] what doctors thought about the “effective
immediately” clause and its health and safety ramifications.

There was neither a showing that those with religious exemptions had in fact spread a single case of measles nor that other
less restrictive or narrowly tailored measures, *9  as were then permitted by the State law, insufficiently responded to the
measles outbreak. Indeed, in the floor debates, proponents repeatedly avoided mention of the number of active measles cases
and deceivingly referred to the cumulative number of cases since September 2018 as if this represented the number of active
cases on June 13, 2019, or at any other point in time.

As the measles outbreak diminished in intensity, and amidst a flurry of very public attacks on those of faith with religious
exemptions, on June 13, 2019, the Senate and Assembly passed legislation repealing the religious exemption. See L. 2019, Ch.
35. The votes followed debates replete with references to the “fraud” being perpetrated on the general public by those holding
“alleged” religious beliefs. The bills' sponsors in both chambers publicly attacked those with religious exemptions, claiming
they rejected modern science and that their beliefs were “utter garbage.”

While the Legislature so acted, it did not require vaccination of students aged 18 and older or for college-age students. It also
failed to require that adults working in the State's schools have any vaccinations, let alone the full panoply of those required

of school-aged children. 2  The religious repeal took effect immediately. Students benefitting from religious exemptions were
denied admission to summer camps, excluded from summer schools, and are now disallowed from any school in the state.

*10  4. The repeal was motivated by active hostility toward religion.
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The challenged legislation was intended to regulate the religious conduct of those who had been granted an exemption to
vaccinate on the basis of their sincerely-held religious beliefs. Its enforcement trammels their religious beliefs and practices and
causes their children to be deprived of a free public education, or a religious education as chosen by their parents in accordance
with their beliefs.

In the public debate and discourse preceding passage of this legislation, numerous leading proponents expressed active hostility
toward the religious exemption and ridiculed those who held such exemptions. Illustrative of this, in her closing remarks
at the end of the legislative session, just days after the repeal, Senate Majority Leader Andrea Stewart-Cousins mocked
and disregarded Petitioners' religious beliefs, stating, “We've chosen science over rhetoric.” See Gotham Gazette, In ‘Most
Historic and Productive'Session, Albany Democrats Move Extensive Agenda to Transform New York, Jun. 24, 2019, available
at, https://ww.gothamgazette.com/state/8629-historic-productive-session-democrats=albany-cuomo-transform-new-york (last
visited Jan. 6, 2022).

One of the Senate bill's co-sponsors, Senator James Skoufis, stated during a press conference: “Let me be clear: There is not
one religious institution, not one single one that denounces vaccines. So, here we have a religious exemption pretending as
if there is a religion out there that has a problem with the vaccines ... Whether you are Christian, whether you are Jewish or
Scientologist, none of these religions ... have texts or dogmas that denounce *11  vaccines. Let's as a state stop pretending
like they do.” See Facebook, James Skoufis, Videos, available at, https://www.facebook.com/watch/?v=444618979690331 (last
visited Jan. 6,2022). Skoufis later mockingly tweeted, “Stay classy, anti-vaxxers .... In a few moments, I look forward to casting
a ‘yes' vote on this important bill.” See Twitter, James Skoufis (@JamesSkoufis), available at, https://twitter.com/JamesSkoufis/
status/1139278102629158913 (last visited Jan. 6, 2022).

In an op-ed, Senator Skoufis referred to the “so-called ‘religious exemption,”’ writing: “the time is now to end the state's
nonsensical and dangerous religious exemption.” See Patch.com, OP-ED: Vaccines: Protecting Our Children from Measles,
May 3,2019, available at, https://patch.com/new-york/midhudsonvalley/op-ed-vaccines-protecting-our-children-measles (last
visited Jan. 6, 2022). “In other words,” Skoufis continued, “our state's religious exemption currently allows some individuals
and groups to pretend as if there are genuine religious reasons to opt-out when, in fact, every religion from Christianity to Islam
to Judaism to Scientology has no issues whatsoever with immunization.” Id.

Another principal proponent, Senator David Carlucci, explained: “We are removing this religious notion to it [vaccination]. Not
everybody is the same. Religion cannot be involved here. We have to govern by science. Removing all non-medical exemptions
will help to lower the stigma that happens.” He further stated: “[A] group of people has decided their ideological beliefs are
more important than public health. Putting people in harm's way ... is selfish and misguided. Vaccines save lives and with the
current measles outbreaks, legislation to end non-medical exemptions is paramount.”

*12  The Senate bill's lead sponsor, Senator Brad Holyman, further deprecated those with religious exemptions, stating, “Let's
face it. Non-medical exemptions are essentially religious loopholes, where people often pay for a consultant to try to worm their
way out of public health requirements that the rest of us are following.” See N.Y. Legislative Press Conference, May 6, 2019
at 8:13-8:30, available at, https://youtu.be/wn5CI071U2w?t =8mlls (last visited Jan. 6. 2022). Senator Holyman manifested
the same hostility in other remarks: “The goal should be to take religion out of the equation .... We can't put our public health
officials or our school officials into that position of deciding if a religious belief is sincere or not. That is why we need to remove
it altogether.” See Id. at 31:47-32:34.

Assembly sponsor Jeffrey Dinowitz echoed and extended this sentiment: “There are other people who don't get their kids
vaccinated because of the religious exemption. There is a provision in the law which says that if somebody has legitimate, you
know truly has religious reasons for not doing it, they can be exempt as well. The problem is that most people in my opinion
use that as an excuse not to get the vaccinations for their kids. There is nothing, nothing in the Jewish religion, in the Christian
religion, in the Muslim religion ... that suggests that you can't get vaccinated. It is just utter garbage.” See Dinowitz interview,
May 19, 2019, at 2:52-3:28, available at, https://youtu.be/X99d27D-mZo?t=2m52s (last visited Jan. 6,2022).
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In other public comments, Dinowitz repeated his hostility to those with such religious beliefs: “Even if people may think they
have a religious problem with *13  it, the truth is that the overwhelming majority of these people are exercising what is in
fact a personal belief exemption.” See NYS Legislative News Conference, May 6, 2019, available at, https://www.youtube.com/
watch?v=wn5CI071U2w&feature=youtu.be&t=29m30s (last visited Jan. 6, 2022). And, on another occasion, Mr. Dinowitz
remarked, “There are many people who are claiming religious exemption when in fact it has nothing to do with religion.” See
N.Y. Daily News, N.Y. Lawmakers Push to End Vaccination Exemptions in State amid Growing Measles Outbreak, Apr. 29,2019,
available at, https://www.nydailynews.com/news/politics/ny-measles-exemption-bill-20190429-ldtsgxug4jhctbmczcsugupu2m-
story.html (last visited Jan. 6, 2022).

Finally, Rockland County Executive Ed Day, who lobbied for the repeal, repeatedly expressed antipathy toward those with
religious exemptions in Rockland County, where a measles outbreak occurred within a large ultra-Orthodox Jewish community.
On March 28,2019, Mr. Day issued a “Declaration of Local State of Emergency for Rockland County,” aimed at, and only at,
children with religious exemptions to vaccination and seeking to ban such children from any place of public assembly, including
their schools, synagogues, churches, malls and parks, precisely during the period of Passover and Easter celebrations. By Order
dated April 5, 2019, Rockland County Supreme Court enjoined this Declaration, finding that no emergency existed in Rockland

County justifying such an order. See WD. v. County ofRockland, 63 Misc.3d 932 (Sup.Ct. Rockland County 2019). 3

*14  Without any factual basis, Day stated, “The religious exemption has been abused and it has been used as a
personal preference exemption.” See N.Y. Daily News, N.Y Lawmakers Push to End Vaccination Exemptions in State Amid
Growing Measles Outbreak, Apr. 29, 2019, available at, https://www.nydailynews.com/ news/politics/ny-measles-exemption-
bill-20190429-ldtsgxug4jhctbmczcsugupu2m-story.html (last visited Jan. 6, 2022). He remarked further: “The truth is that
the purported religious exemption for vaccinations as a requirement to enter public and private schools is a total myth and
fabrication. In fact, it has become a ‘personal belief” exemption and that is NOT allowable under existing law.” See Day
comment May 10, 2019 available at, https://drive.google.com/file/d/lF74xfYygJWTjlkjT4ZZqEc3XsBzAx5pX/view (last visited
Jan. 6, 2022).

5. The repeal has devastated New York families.

The challenged action has caused Petitioners and thousands of similarly situated families irreparable harm by forcing them to
choose between violating their religious beliefs and depriving their children of a school-based education, be it a free public
education, as guaranteed by state law, or a religious education as their religion may mandate. It also forced them to find
immediate ways to homeschool their children, requiring additional expenditures on childcare, disruption to their careers and
financial strain. Petitioners were also forced to choose between violating their religious beliefs and depriving their children of
summer activities, including summer day and sleep-away camps and other recreational activities like school-affiliated sports
leagues. Kindergartners lost out on their first days of school and high school seniors *15  were denied their last year (and many,
the opportunity for scholarships to college).

B. Prior proceedings.

1. Proceedings in New York State Supreme Court.

On July 17, 2019, on behalf of themselves and a putative class of similarly-situated families, Petitioners filed their Verified
Complaint in New York State Supreme Court, County of Albany, seeking to invalidate the repeal because it violated, inter

alia, their right under the First Amendment to freely exercise their religion. 4  They also moved for temporary and preliminary
injunctive relief, seeking to enjoin enforcement of the repeal pending adjudication on the merits.
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On August 23,2019, Supreme Court denied Petitioners' request for a preliminary injunction and, on September 5, 2019, the
Appellate Division, Third Judicial Department similarly denied such relief. Thereafter, on December 3, 2019, Supreme Court
granted the defendants' pre-answer motion to dismiss the complaint and entered a declaratory judgment that the repeal legislation
was constitutional. See 18a-50a.

In doing so, the Court first cited cases upholding general vaccine mandates as valid exercises of the State's *16  police power.

See 26a (citing Matter of Viemeister, 179 N.Y. 235 (1904); Jacobsonv. Massachusetts, 197 U.S. 11 (1905)). It then pointed

to dictum in Prince v. Massachusetts, 321 U.S. 158, 166-67 (1944), and the Second Circuit's holding in Phillips v. City of
New York, 775 F.3d 538, 543 (2d Cir. 2015), as authority for the proposition that the lack of a religious exemption does not
violate the First Amendment. See 27a-28a. It also cited decisions from other states lacking religious exemptions upholding their
school vaccination regimes. See 28a.

Moving to this Court's Free Exercise jurisprudence, the trial court reasoned that the State's compulsory vaccination regime,
allowing for medical exemptions but prohibiting religious ones, is a neutral law of general applicability and, thus, subject only

to rational basis review, which it satisfies. See 29a-40a. In doing so, it first concluded that “Public Health Law § 2164,
as amended, is a law that is neutral on its face and is generally applicable to all children who attend schools in the State.”
30a. It eschewed the notion that the circumstances surrounding the repeal's enactment suggested religious hostility, concluding
it was rational for the Legislature to delay six months before passing the bill without any public hearings, see 30a-36a, and
effectively ignoring the blatantly religiously-hostile comments of various legislators by declining to “extend” the rationale of
Masterpiece Cakeshop “to the collective decision-making of New York's State's Legislature and Executive.” 37a. Viewing the
cited statements as “isolated remarks,” the Court concluded that Petitioners “have not met the high burden that would warrant
crossing the boundaries underlying the separation of powers doctrine to probe the views of individual state legislators about
whether they harbor discriminatory animus against religious beliefs.” 38a-39a.

*17  Finally, the Court concluded that, even if strict scrutiny applied, Petitioners would lose because the State has a compelling
interest in protectingig public health, and children's health in particular, through attainment of threshold inoculation levels for
community immunity from vaccine-preventable, highly contagious diseases that pose the risk of severe health consequences.”
42a. And, it reasoned, other less restrictive reactive means, such as temporarily excluding unvaccinated students from schools
with outbreaks and quarantines, are insufficient to meet the State's compelling interest in preventing outbreaks. See 43a.

2. Proceedings in the Appellate Division, Third Judicial Department.

Upon entry of the trial court's judgment, Petitioners timely appealed to the Appellate Division, Third Judicial Department. On
March 18, 2021, that Court affirmed the trial court's judgment.

Like the trial court, the Appellate Division concluded that the repeal and remaining vaccination scheme are neutral and
generally applicable and, thus subject only to rational basis review. See 5a-12a. In doing so, like the trial court, it found that
the circumstances leading to repeal did not evince religious hostility, and it discounted the various comments of prominent
legislators as either not religiously hostile or not representative of the entire decision-making body. See 7a-lla.

*18  3. Proceedings in the New York State Court of Appeals.

Upon entry of the Third Department's Order, Petitioners timely noticed their appeal to the New York State Court of Appeals,
asserting they had an automatic right to appeal on the ground that the matter directly involves a substantial constitutional
question. See N.Y. Const., art. VI, § 3(b)(1); N.Y. C.P.L.R. § 5601(b)(1). Alternatively, Petitioners also timely filed a motion
seeking leave to appeal. See N.Y. C.P.L.R. §§ 5516 & 5602(a).
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On October 12,2021, the Court of Appeals summarily dismissed the appeal on the ground it does not directly involve a substantial
constitutional question and denied leave to appeal. See 37 N.Y.3d 1040 (2021); See also la.

REASONS FOR GRANTING THE PETITION

I. The State Court's order conflicts with this Court's Free Exercise jurisprudence.

As applied to the states through the Fourteenth Amendment, see Cantwell v. Connecticut, 310 U.S. 296, 303 (1940), the
First Amendment to the U.S. Constitution provides, as pertinent here: “Congress shall make no law ... prohibiting the free
exercise [of religion].” U.S. Const., amend I. This Court has long recognized that “[t]he free exercise of religion means, first and

foremost, the right to believe and profess whatever religious doctrine one desires.” Employment Div. v. Smith, 494 U.S. 872,
877 (1990). Furthermore, “religious beliefs need not be acceptable, logical, consistent, or comprehensible to others in order to

merit First Amendment Protection.”  *19  Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993)

(quoting Thomas v. Review Bd. of Ind. Employment Security Div., 450 U.S. 707, 714 (1981)); See also Dr. A. v. Hochul, ___
U.S. ___, (slip op at 11) (2021) (Gorsuch, J., dissenting).

To be sure, “the right of free exercise does not relieve an individual of the obligation to comply with a valid and neutral law of
general applicability on the ground that the law proscribes (or prescribes) conduct that his religion prescribes (or proscribes).”

Smith, 494 U. S. at 879 (quotations & citations omitted). But, “[t]he Free Exercise Clause commits government itself to
religious tolerance, and upon even slight suspicion that proposals for state intervention stem from animosity to religion or
distrust of its practices, all officials must pause to remember their own high duty to the Constitution and to the rights it secures.”

Lukumi, 508 U.S. at 547. A law that is not neutral or generally applicable “must be justified by a compelling governmental

interest and must be narrowly tailored to advance that interest.” Id. at 531-32.

Here, the State Court concluded that the religious exemption repeal was neutral and generally applicable, and it applied a rational
basis test to find it passed constitutional muster. This was plain error. In doing so, the State Court misapprehended and misapplied

this Court's Free Exercise jurisprudence, as made clear in recent decisions, including Fulton v. City of Philadelphia, ___

U.S. ___, 141 S. Ct. 1868 (2021) and Tandon v. Newsom, ___ U.S. ___, 141 S. Ct. 1294 (2021) (per curiam). This Court
should grant certiorari to cure this error and ensure the uniformity and supremacy of its Free Exercise jurisprudence.

*20  A. The religious exemption repeal is not generally applicable.

As an initial matter, the legislation that repealed the religious exemption - namely Chapter 35 of the Laws of 2019 - is not
generally applicable because it applies only to the religious exemption. In other words, this single statute did not eliminate the
medical exemption or expand the vaccination requirement beyond students under 18. Rather, the religious exemption was its
sole target.

Even the Appellate Division acknowledged that, “at first blush, the repeal of the religious exemption naturally seems to target
the First Amendment ....” Ila. But it concluded this was “not the case” because, in the end, the objective of the repeal legislation
was to make the underlying vaccination scheme generally applicable by eliminating the religious exemption. See lla-12a. Thus,
the court reasoned, the legislation did not create a more favored secular class, but rather “subjects those in the previously covered
class to vaccine rules that are generally applicable to the public.” 12a.
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This reasoning was faulty for at least two reasons. First, it focuses on the underlying existing vaccination scheme as opposed
to the religious exemption repeal, which was itself a separate piece of legislation. There is no question the repeal law itself, by
it terms, applies only to the religious exemption.

But second, and even more critically, to the extent the analysis must focus on the underlying vaccination scheme, the repeal of
the religious exemption did not render the entire scheme generally applicable. Indeed, “[a] law is *21  not generally applicable
if it invites the government to consider the particular reasons for a person's conduct by providing a mechanism for individualized

exemptions.” Fulton, 141 S. Ct. at 1877(quotations & citations omitted) (alterations accepted). In other words, “where the
State has in place a system of individual exemptions, it may not refuse to extend that system to cases of religious hardship without

compelling reason.” Smith, 494 U.S. at 884. “A law also lacks general applicability if it prohibits religious conduct while

permitting secular conduct that undermines the government's asserted interests in a similar way.” Fulton, 141 S. Ct. at 1877.

This is precisely what the vaccination scheme here does - it prohibits religious exemptions while permitting medical exemptions.
And allowing a medical exemption undermines the State's asserted public health goals in the same way as allowing a religious
exemption.

What's more, others in the school environment are not even subject to the mandate - there is no requirement that teachers,
administrators or visiting parents or guests be similarly vaccinated. If the goal is to attain herd immunity in the school
environment and protect students from contracting a communicable disease, then permitting unvaccinated adults or medically-

exempt children undermines the goal in the same way as a religious exemption would. See Fulton, 141 S. Ct. at 1877;

Tandon, 141 S. Ct. at 1296 (“[W]hether two activities are comparable for purposes of the Free Exercise Clause must be
judged against the asserted government interest that justifies the regulation at issue.”).

*22  Justice Gorsuch's recent dissent in Dr. A. v. Hochul is directly on point and aptly illustrates why the legislation here is
not generally applicable. In explaining why New York's mandatory COVID-19 vaccination requirement for healthcare workers,
which permits medical exemptions while prohibiting religious ones, is not generally applicable, His Honor reasoned as follows:
[A] law loses its claim to generally applicability when it prohibits religious conduct while permitting secular conduct that
undermines the government's asserted interests in a similar way. This is exactly what New York's regulation does: It prohibits
exemptions for religious reasons while permitting exemptions for medical reasons. And, as the applicants point out, allowing
a healthcare worker to remain unvaccinated undermines the State's asserted public health goals equally whether that worker
happens to remain unvaccinated for religious reasons or medical ones.

To be sure, the State speculates that a religious exemption could undermine the purpose of its vaccine mandate differently from
a medical exemption if more people were to seek a religious exemption than a medical exemption. But this Court's general
applicability test doesn't turn on that kind of numbers game. At this point in the proceedings, the only question is whether the
challenged law contains an exemption for a secular objector that undermines the government's asserted interests in a similar
way an exemption for a religious objector might.

*23  Laws operate on individuals; rights belong to individuals. And the relevant question here involves a one-to-one comparison
between the individual seeking a religious exemption and one benefiting from a secular exemption.

If the estimated number of those who might seek different exemptions is relevant, it comes only later in the proceeding when
we turn to the application of strict scrutiny. At that stage, a State might argue, for example, that it has a compelling interest in
achieving herd immunity against certain diseases in a population. It might further contend the most narrowly tailored means to
achieve that interest is to restrict vaccine exemptions to a particular number divided in a nondiscriminatory manner between
medical and religious objectors. With sufficient evidence to support claims like these, the State might prevail. But none of that
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bears on the preliminary question whether such a mandate is generally applicable or whether it treats a religious person less
favorably than a secular counterpart.

Hochul, supra (slip op at 8-9) (quotations and citations omitted) (emphasis in original); See also Doe v. Mills, ___ U.S. ___,
142 S. Ct. 17, 19 (2021) (Gorsuch, J., dissenting) (applying similar analysis to illustrate why Maine's mandatory COVID-19
vaccination regime for healthcare workers, which allows medical, but not religious, exemptions, is not generally applicable).

*24  The same reasoning applies here and the same conclusion obtains: by leaving medical exemptions in place, and by
not otherwise requiring vaccination of all others in the school environment, the religious exemption repeal allows for secular
exceptions to the vaccination regime that undermine the State's asserted interests in a manner similar to that a religious exemption
might, and, thus, the law is not generally applicable. Any argument the State might assert as to why it feels justified in departing
from generally applicability can be examined under the strict scrutiny analysis. But the Appellate Division never got that far,

finding the law to be neutral and generally applicable and, thus, applying only a rational basis test. 5

This Court should grant certiorari to correct the State Court's manifest error and maintain the uniformity and supremacy of
its Free Exercise jurisprudence.

B. The religious exemption repeal is not neutral.

The repeal legislation is also not neutral, as evidenced by the religious hostility tainting its enactment, as well as its under-
and over-inclusiveness.

It is clear that, “[a]t minimum, the protections of the Free Exercise Clause pertain if the law at issue discriminates against some

or all religious beliefs or regulates or prohibits conduct because it is undertaken for religious reasons.” Lukumi, 508 U.S. at
532. Evaluating *25  neutrality requires a careful eye. As the Court explained in Lukumi:

Facial neutrality is not determinative. The Free Exercise Clause ... extends beyond facial discrimination.
The Clause forbids subtle departures from neutrality and covert suppression of religious beliefs. Official
action that targets religious conduct for distinctive treatment cannot be shielded by mere compliance with the
requirements of facial neutrality. The Free Exercise Clause protects against governmental hostility which is
masked as well as overt. The Court must survey meticulously the circumstances of governmental categories
to eliminate, as it were, religious gerrymanders.

Id. at 534 (quotations & citations omitted). In evaluating the legislature's objective “[r]elevant evidence includes, among
other things, the historical background of the decision under challenge, the specific series of events leading to the enactment
or official policy in question, and the legislative or administrative history, including contemporaneous statements made by

members of the decisionmaking body.” Lukumi, 508 U.S. at 540 (quoting Arlington Heights v. Metropolitan Housing
Dev. Corp., 429 U.S. 252, 267-68 (1977)).

In short, “[t]he Constitution commits government itself to religious tolerance, and upon even the slightest suspicion that
proposals for state intervention stem from animosity to religion or distrust of its practices, all officials must pause to remember

their high duty to the *26  Constitution and to the rights it secures.” Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights

Comm'n, ___ U.S. ___, ___, 138 S. Ct. 1719, 1731 (2018) (quoting Lukumi, 508 U.S. at 547) (emphasis added).
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Even more to the point, as Justice Gorsuch pointed out in his Hochul dissent, “where ‘official expressions of hostility to religion’
accompany laws or policies burdening free exercise, we have simply ‘set aside’ such policies without further inquiry.” Hochul,
supra (slip op at 6) (quoting Masterpiece Cakeshop, supra). Thus, “actions burdening religious practice should be ‘set aside’ if
there is even ‘slight suspicion’ that those actions ‘stem from animosity to religion or distrust of its practices.”’ Id. at 7 (quoting
Masterpiece Cakeshop, supra).

Here, contemporaneous public statements by the repeal's Senate and Assembly sponsors, legislative leadership and other
lawmakers evince blatant religious hostility. They claimed that organized religions do not countenance such exemptions and
that those seeking exemptions were frauds. They did not seek to distinguish those with bona fide and sincerely-held religious
beliefs from those who might have other reasons and seek to exploit the exemption. Instead, these lawmakers grouped together
everyone who held such an exemption and, by eliminating it, made it impossible for anyone to obtain one, including, most
notably, those with sincerely-held religious beliefs.

For example, the Senate bill's principal sponsor, Senator Holyman, stated: “Let's face it. Non-medical exemptions are essentially
religious loopholes, where people often pay a consultant to worm their way out *27  of public health requirements that the rest
of us are following.” The leading Assembly sponsor, Assemblyman Dinowitz, stated: “Even if people may think they have a
religious problem with it, the truth is that the overwhelming majority of these people are exercising what is in fact a personal
belief exemption.” He also asserted: “The problem is that most people in my opinion use that [religious exemption] as an
excuse not to get the vaccinations for their kids. There is nothing in the Jewish religion, in the Christian religion, in the Muslim
religion ... that suggests that you can't get vaccinated. It is just utter garbage.” And, in reference to the repeal, Senate Majority
Leader Stewart-Cousins boasted: “We have chosen science over rhetoric.”

Senator Skoufis, a co-sponsor, stated, “Let me be clear: There is not one religious institution, not one single one that denounces
vaccines. So, here is a religious exemption pretending as if there is a religion out there that has a problem with the vaccines.
Whether you are Christian, Jewish or Scientologist, none of these religions have texts or dogma that denounce vaccines. Let's
stop pretending like they do.” And Senator Carlucci from Rockland County explained: “We are removing this religious notion
to it [vaccination]. Not everybody is the same. Religion cannot be involved here. We have to govern by science. Removing all
non-medical exemptions will help to lower the stigma that happens.” He also asserted: “[A] group of people has decided their
ideological beliefs are more important than public health. Putting people in harm's way ... is selfish and misguided.”

These comments raise more than a slight suspicion that religious animosity tainted the repeal. This evidence *28  is arguably
much stronger than that which caused this Court to reverse the Colorado Human Rights Commission in Masterpiece Cakeshop.

The State Court, however, wrote these statements off, reasoning that, even if demonstrating religious animus, the Legislature as
a whole was motivated by legitimate public health concerns. But even if two motives existed, where one reflects active religious
hostility, the challenged action must be stricken. See Hochul, supra (slip op at 6, 7). Masterpiece Cakeshop could not make that
any clearer, and the principles therein enunciated require courts to discern whether religious animus even subtly tainted state
decisions. Dual or mixed motivations do not save actions influenced by religious animus. This is a testament to the fundamental
importance of state neutrality towards religion.

It is analogous to the prohibition of race as a factor influencing adverse state action. How much racism is enough to invalidate
a decision? “Any,” is the correct answer. As the Second Circuit wrote in holding that the State of New York could be held liable
for the creation of racial segregation in Yonkers' schools: “The plaintiff need not show... that a government decision-maker was
motivated solely, primarily or even predominantly by concerns that were racial, for ‘rarely can it be said that a legislature or
administrative body operating under a broad mandate made a decision motivated solely by a single concern, or even a particular

purpose was the ‘dominant’ or ‘primary’ one.”' United States v. City of Yonkers, 96 F.3d 600,611-12 (2d Cir. 1996) (quoting
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Arlington Heights, 429 U.S. at 265)). And the same applies to religious animus and hostility; even a little discriminatory
motivation is too much.

*29  In short, these public statements not only demonstrate the non-neutrality of the repeal; the religious hostility they evidence
warrant setting aside the law “without further inquiry.” See Hochul, supra (slip op at 6, 7); See also Masterpiece Cakeshop,
supra.

Beyond these public statements, the law's under-inclusiveness and over-inclusiveness also demonstrate its non-neutrality Indeed,
where a measure fails to cover secular conduct that might undermine the State's asserted interests or broadly sweeps up too
much protected activity in manner not tailored to address the cited harms, one can conclude that the law is not neutral, but
rather targets religion. That is the case here.

As already discussed, the vaccination scheme is under-inclusive because it allows for medical exemptions and also does not
apply to students over 18, teachers, administrators or any other adult who might regularly be in the school environment. “All
laws are selective to some extent, but categories of selection are of paramount concern when a law has the incidental effect

of burdening religious practice.” Lukumi, 508 U.S. at 542. New York's rule is not a broad, general mandate to the entire
population. Rather, it applies only to students under 18, prohibiting their enrollment if unvaccinated. Yet, in doing so, it omits
large groups of people who, unless vaccinated or otherwise immune, are just as capable of transmitting disease in the school
environment as an unvaccinated religious objector. If the State's aim were to reduce and eliminate the spread of communicable

diseases in the school community, the law, as it exists, is underinclusive to achieve these ends. See Id. at 543 (holding
ordinances prohibiting animal sacrifice underinclusive to achieve ends *30  of protecting public health and preventing animal
cruelty where other forms of animal killings not prohibited).

The scheme is also overinclusive. The State asserts that the repeal is necessary to achieve herd immunity, which it defines as a
vaccination rate of at least 93% to 95%. But, at the time the repeal was enacted, statewide, less than 1% (about 0.79%) of students
had religious exemptions, a number that has a negligible impact on herd immunity. To the extent the State argues that this
statewide figure is misleading because religious exemptions are concentrated in certain communities where vaccination rates
are below the herd immunity threshold, such argument only magnifies the over-inclusiveness of the outright, statewide repeal.
Indeed, if the State is correct, then eliminating the religious exemption statewide - including in the vast majority of communities
where herd immunity has obtained - sweeps in far too much protected activity in the name of avoiding certain localized harms.

The State also argues, and the Appellate Division held, that the repeal was not motivated by religious animus, but rather, was
intended to confront the legitimate concern that people without sincerely held religious beliefs were defrauding the system and
exploiting the religious exemption for non-religious purposes. But if that was truly the case, then there were certainly means
less restrictive of religious liberties to address this problem. For starters, as means to deter such conduct, the State could impose
penalties for those found to have intentionally defrauded the system. Or it could use already existing penal laws to pursue those

filing fraudulent exemption requests. See, e.g., N.Y. Penal L. §§ 175.05, 175.30, 175.35 [Falsifying Business Records and
Offering a False Instrument *31  for Filing]; Id. §§ 210.05, 210.10, 210.45 [Perjury and Making a Punishable False Written
Statement]. It could also standardize a method for reviewing applications for exemptions to ensure they are given only to those
truly holding sincere religious beliefs. But by eliminating, wholesale, the religious exemption, thereby burdening those with
sincere religious beliefs, as a means of preventing those without such beliefs from abusing the system, when it could have taken

other action against fraudsters not restrictive of religious rights, the State did nothing more than target religion. See Lukumi,
508 U.S. at 539 (“The neutrality of a law is suspect if First Amendment freedoms are curtailed to prevent isolated collateral
harms not themselves prohibited by direct regulation.”).

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic1d0835f9c1e11d991d0cc6b54f12d4d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=095ada020b514b73884a5e0fd278adac&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118707&pubNum=0000780&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_780_265&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_265
http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Iaff07d61475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iaf6626a19c7e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=095ada020b514b73884a5e0fd278adac&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000780&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_780_542&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_542
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iaf6626a19c7e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=095ada020b514b73884a5e0fd278adac&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000780&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_780_543&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_543
http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Iaff07d61475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?entityType=mproc&entityId=Iaff07d61475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES175.05&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES175.30&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NB0FAB2E0741211E3B639EF274794F078&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=095ada020b514b73884a5e0fd278adac&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES175.35&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES210.05&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES210.10&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000115&cite=NYPES210.45&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iaf6626a19c7e11d9bdd1cfdd544ca3a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=095ada020b514b73884a5e0fd278adac&contextData=(sc.Search) 
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000780&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_780_539&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_539
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000780&originatingDoc=Ia0167f8f791711eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_780_539&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_539
Robert Barnes

Robert Barnes

Robert Barnes

Robert Barnes

Robert Barnes

Robert Barnes

Robert Barnes



F.F., ETC., et al., Petitioners, v. STATE of New York, et..., 2022 WL 161686 (2022)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16

In short,when this Court's Free Exercisejurisprudence is faithfully applied, one cannot escape the conclusion that the repeal
legislation and remaining vaccination scheme are neither neutral nor generally applicable. Thus, the Appellate Division clearly
erred when it applied only a rational basis test and failed to conduct a more searching inquiry under the strict scrutiny rubric.

C. The religious exemption repeal does not survive strict scrutiny.

“A government policy can survive strict scrutiny only when it advances interests of the highest order and is narrowly tailored

to achieve those interest.” Fulton, 141 S. Ct. at 1881 (quotations & citations omitted). And “a law cannot be regarded as
protecting an interest of the highest order when it leaves appreciable damage to that supposedly vital interest unprohibited.”

Lukumi, 508 U.S. at 547.

*32  The State argues that it enacted the repeal to further its compelling interest in ensuring a level of herd immunity to prevent
the spread of dangerous communicable diseases in school communities. Assuming this satisfies the first prong of the analysis,
which is dubious given that the compulsory vaccination scheme permits many potentially unvaccinated people into the school
environment, see id., it fails the second prong.

Indeed, as already discussed, the repeal and remaining vaccination scheme are both over-inclusive and under-inclusive, both

tell-tale signs a law is not narrowly tailored. See Lukumi, 508 U.S. at 578 (Blackman, J., concurring). Indeed, when a law is
over-inclusive, its “broad scope... is unnecessary to serve the interest, and the statute fails for that reason.” Id. When it is under-
inclusive, “the fact that allegedly harmful conduct falls outside [its] scope belies a governmental assertion that it has genuinely
pursued an interest of the highest order.” Id.

Here, not only does the State already have less restrictive means on the books in the form of temporary school exclusions and
quarantines, see N.Y. Pub. Health L. § 2100; N.Y.C.R.R. § 66-1.10, nothing prevented it from enacting other additional methods
less restrictive than an outright, statewide repeal of all religious exemptions. This both swept too broadly (over-inclusive) while
at the same time failing adequately to address the alleged evils sought to be cured (under-inclusive).

The Court should grant certiorari so that the correct level of constitutional scrutiny may be applied.

*33  II. This case raises an issue of tremendous public concern with nationwide ramifications and
presents an ideal vehicle to resolve hard, yet important, questions of constitutional magnitude.

While this case arises in New York and comes up through the state court system, it has nationwide implications and involves
important questions about how to balance constitutional values of the highest order against the State's interest in protecting
public safety. At the time New York enacted its repeal, four other states had eliminated non-medical exemptions from their school
vaccination requirements, including California, Maine, Mississippi and West Virginia. Since New York repealed its religious
exemption, Connecticut has followed suit and bills to do so are currently pending in the Massachusetts Legislature. And it
goes without saying that vaccination mandates are currently a hot-button issue, with many recently imposed and challenged,
including on religious grounds. See, e.g., Doe, supra; Hochul, supra.

This case presents an ideal vehicle through which the Court can address and resolve the critical question of whether, when and
to what extent a state must accommodate sincerely-held religious beliefs when seeking to protect the public health through
compulsory vaccination schemes.

III. At the very least, the Court should grant certiorari, vacate the judgment
and remand with instructions to reconsider in light of Fulton and Tandon.
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If the Court is not inclined to review and decide the question presented in this case, it should grant certiorari, *34  vacate the
State Court's judgment and remand this matter for reconsideration in light of its recent decisions in Fulton and Tandon. The
Court routinely issues such so-called “GVR” orders where a recently issued decision would likely have informed the lower

court's decision had it been issued at the time that court initially reviewed the case. See Henry v. City of Rock Hill, 376 U.S.
776 (1964). Such is the case here.

This Court's Free Exercise jurisprudence is somewhat in a state of flux. Smith's holding has been seriously questioned since the

decision issued more than 30 years ago, including by the four Justices who did not join the majority. See, e.g., Smith, 494

U.S. at 891-907 (O'Connor, J. concurring); Id. at 907-21 (Blackmun, J., dissenting); Lukumi, 508 U.S. at 559-77 (Souter,

J. concurring); Id. at 577-80 (Blackmun, J., concurring); Fulton, 141 S. Ct. at 1882-83 (Barrett, J., concurring); Id.

at 1883-1926 (Alito, J., concurring); Id. at 1926-31 (Gorsuch, J., concurring). Just last term, in Fulton, the Court accepted
the invitation to revisit Smith, but declined to alter it, finding instead that the challenged regulation there did not satisfy Smith
because it was not generally applicable. In doing so, the Court elaborated upon and clarified Smith's general applicability prong.

Further, over the last two years, the Court has entertained several emergency applications challenging COVID-19-related
restrictions by religious objectors claiming to be burdened in their free exercise of religion. Most notably, drawing from its recent
decision in Fulton, the Court, in Tandon, struck down a California restriction, finding it was likely unconstitutional because it
was neither neutral nor generally applicable and failed strict scrutiny.

*35  Both Fulton and Tandon were decided after the Appellate Division issued its opinion affirming the trial court's judgment
and after Petitioners filed their application with the New York State Court of Appeals seeking discretionary review. While
Petitioners submit that substantive review by this Court is warranted based upon the State Court's departure even from the
pre-Fulton and Tandon line of cases, at the very least, vacation of the Judgment below and remand for reconsideration in light
of these recent cases would be prudent.

CONCLUSION

For the reasons set forth above, a writ of certiorari should enter.
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Footnotes

1 The facts set forth herein are drawn from Petitioners' Verified Complaint, found at pages R-56-91 of the Supplemental
Record on Appeal in the Appellate Division, Third Department (No. 530783). External sources for publicly-available
information are also cited herein.

2 From pre-kindergarten through 12th grade, there are approximately 27 mandated doses of vaccinations for 12
childhood illnesses. See NYS Dep't. of Health, New York State Immunization Requirements, available at: https://
www.health.nv.gov/publications/2370.pdf (last visited Jan. 6, 2022).

3 The Appellate Division, Second Judicial Department then denied the County's application for an emergency stay.
4 Petitioners also argued the repeal violated their federal Constitutional rights to Equal Protection and Free Speech, as

well as the NewYork State Constitution. Here, they advance only their Free Exercise claim. While some of their Equal
Protection argument is applicable to the Free Exercise analysis and so incorporated herein, Petitioners do not rely upon
a distinct Equal Protection claim.

5 Though it concluded that rational basis applied, the trial court also conducted a strict scrutiny analysis in the alterative,
see 41a-43a, but for the reasons set forth in Section I.C. below, that analysis was flawed.
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